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,,Justinian hat die konsumierende Wirkung der Rechtshangigkeit allgemein beseitigt und die Solutionskonkurrenz 
<lurch 
zahlreiche Interpolationen a
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der Konsumptionskonkurrenz gesetzt, 
dabei aber versehentlich 
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,,Indem 
Justinian 
die 
mit 
der litis 
contestatio 
eintretende 
Klagenkonsumption beseitigt, 
werden auch 
die 
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Grundsatze der Klagenkonkurrenz von G
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d
 auf verandert." (S. 505.) 
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 in mandatoribus statutum est, 
ut contestatione contra u
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 ex his facta 
alter n
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 liberetur, ita 
et 
in fideiussoribus observari. (~ 薬
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 consumet stipulationem, et contra si 
ex stipulatu Stichum petierit, 
actionem ex 
testamento salvam habebit, quia initio ita 
constiterint hae duae oblgationes, ut altera in 
iudicium deducta altera 
nihilo minus integra remaneret. 
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D. 13, 6, 
6. 
ut alterutro agente alterius actio contra furem tollatur. 
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Q
u
o
n
i
a
m
 furtum fit, 
c
u
m
 quis indebitos n
u
m
m
o
s
 sciens acceperit, videndum, si 
procurator suos n
u
m
m
o
s
 sol-
vat, a
n
 ipsi furtum fiat. 
et P
o
m
p
o
n
i
u
s
 epistularum libro octavo ipsum condicere ait ex causa furtiva: 
sed et m
e
 
condicere, si 
ratum h
a
b
e
a
m
 q
u
o
d
 indebitum d
a
t
u
m
 sit. 
sed altera condictione altera tollitur. 
(}L-葉
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Pap. 3
 resp. 
D. 12, 6, 
57, 1. 
Creditor, ut procuratori suo debitum redderetur, mandavit :
 maiore pecunia soluta procurator indebiti 
causa 
convenietur: 
q
u
o
d
 si 
nominatim ut maior pecunia solveretur, delegavit, indebiti c
u
m
 eo qui delegavit erit actio, 
quae n
o
n
 videtur perempta, si 
frustra c
u
m
 procuratore lis 
fuerit instituta. 
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Pap. 5
 resp. 
D. 26, 7, 
39, 
15.
 
Adulescens tutoribus conventis, a
 quibus totum servari n
o
n
 potuit, adversus curatores, qui tutelam ad se neg-
legentia 
n
o
n
 transtulerunt, 
integram actionem retinet :
 neque enim tutelae 
iudicio 
c
o
n
s
u
m
p
t
u
m
 videtur, 
q
u
o
d
 
alterius officii querellam habuit. 
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Paul, lb. 
sg. cone. D. 44, 7, 
34, lf.
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S
i
 is, 
cui r
e
m
 commodavero, earn earn subripuerit, tenebitur quidem et 
commodati actione et 
condictione, 
sed altera actio alteram peremit aut ipso iure aut per exceptionem, q
u
o
d
 est tutius. 
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H
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 de colono responsum est, 
si 
aliquid e
x
£
u
n
d
o
 subtraxerit, teneri 
e
u
m
 condictione et 
furti,
 quin etiam 
ex locato: 
et 
poena q
u
i
d
e
m
 furti 
n
o
n
 confunditur, illae 
autem inter 
se 
miscentur. 
et 
hoc in 
legis 
Aquiliae 
actione dicitur, 
si 
tibi 
c
o
m
m
o
d
a
v
e
r
o
 vestimenta et 
tu 
ea ruperis :
 utraeque e
n
i
m
 actiones rei 
persecutionem 
continent. 
et 
q
u
i
d
e
m
 post legis 
Aquiliae actionem utique commodati finietur: 
post commodati an Aquiliae 
remaneat in eo,
 qu
o
d
 in repetitione triginta dierum amplius est, 
dubitatur :
 sed verius est remanere, quia sim-
plo accredit et simplo subducto locum n
o
n
 habet. 
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Paul, 18 ed. 
D
.
 12, 2, 
28, 4.
 
Exceptio iurisiurandi n
o
n
 tantum si 
ea actione quis utatur, 
cuius nomine exegit iusiurandum, opponi debet, 
sed etiam si
 alia, 
si 
m
o
d
o
 e
a
d
e
m
 quaestio in hoc iudicium deducatur, forte si 
o
b
 actionem mandati negotiorum 
gestorum societatis ceterasque similes iusiurandum exactum sit, 
deinde ex isdem causis certum condicatur, quia 
per a
 teram actlonem altera quoque consumitur. (fL-薬
竺
宝
旦
吋
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)
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Paul, 6
 Sa
b.
 D. 17, 
2,
 38,
 1. 
Si tecum societas mihi sit et res ex societe communes, q
u
a
m
 i
m
p
e
n
s
a
m
 in 
eas fecero quosve fructus ex his re-
bus ceperis, vel 
pro socio vel c
o
m
m
u
n
i
 dividundo m
e
 consecuturum et 
altera actione alteram
竺!!i
Proculus ait. 
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Paul. 8
 Sab. 
D. 27, 3, 
2, 1. 
Q
u
o
d
 si 
furandi animo fecit, 
etiam furti 
tenetur. utraque a
u
t
e
m
 actione obligatur et altera alteram n
o
n
 tollet. 
sed et 
condictio ex furtiva causa competit, per q
u
a
m
 si 
consecutus fuerit pupillus q
u
o
d
 fuerit ablatum, tollitur 
hoc iudicium, quia nihil absit pupillo. 
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D. 44, 7, 
60 =50, 17, 
130. 
D. 44, 7, 
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 act10nes poena es 
e
 ea 
e
m
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e
c
u
m
a
 concurrentes alia aliam consumit. 
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 actlones, praesert1m poena es, 
e
 ea 
e
m
 re concurrentes a
 ia
 a
 m
m
 consum1t. 
(¥L-
-OP4 
途
竺
室
旦
吋
t{a)
(00
)
 
◎
 
Ulp. 28 ed. 
D. 17, 
2, 
43. 
Si 
a
c
t
u
m
 sit 
c
o
m
m
u
n
i
 dividundo, n
o
n
 tollitur pro socio actio, quoniam pro socio et n
o
m
i
n
u
m
 rationem habet 
et 
adiudicationem n
o
n
 admittit. 
sed si 
postea pro socio agatur, hoc minus ex ea actione consequitur, q
u
a
m
 ex 
p
n
m
a
 actione consecutus est. 
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Ulp. 30 Sab. 
D. 17, 
2, 
45. 
Rei c
o
m
m
u
n
i
s
 nomine c
u
m
 socio furti 
agi 
potest, 
si 
per fallaciam dolove malo amovit vel 
r
e
m
 c
o
m
m
u
n
e
m
 
celandi 
animo contrectet: 
sed et 
pro socio 
actione 
obstrictus 
est, 
nec altera 
actio 
alteram tollet. 
idemque in 
omnibus bonae fidei iudiciis dicendum est. 
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Ulp. 42 Sab. D. 13, 
1, 
7, 
1. 
Furti actio p
o
e
n
a
m
 petit legitimam, condictio r
e
m
 ipsam. 
ea res facit, 
ut neque furti 
actio per condictionem 
neque condictio per furti actionem consumatur. 
is 
itaque, cui furtum factum est, habet actionem furti et condic-
tionem et vindicationem, habet et ad exhibendum actionem. 
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Ulp. 43 Sab. 
D. 47, 
1, 
2, 
1. 
Q
u
i
 igitur h
o
m
i
n
e
m
 subripuit et occidit, quia subripuit, furti quia occidit, Aquilia tenetur, neque altera h
a
r
u
m
 
actionum alteram consumit.
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a
b.
 D. 46, 
1, 
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E. 
・・・・・・
plane
si 
ex altera 
e
a
r
u
m
 egerit, 
utramque consumet, videlicet 
quia 
natura obligationum duarum, quas 
haberet, ea esset, ut, c
u
m
 altera earurn in iudiciurn deduceretur, altera consurneretur. (~ 薬
送
室
以
吋
t-0)
式
サ
,
~
一
゜f'K茶
迦
葵
~l-0
consumire, tollere, perimere
終
勾
詞
踪
墨
芦
ふ
菜
ド
勾
9
叶
―
K
Iド
←
—
Il
 I'---ー
区
幻
担
讀
ト
岩
娯
誨
Q~柊
奴
旦
昇
±:l-0皿
は
芸
声
終
零
如
訳
~o
>J菜
ふ
Q
哩送＇「淀燈」
~l-0::,
送
「
悪
学
」
終
勾
叫
::,'I'吋
が
終
枷
遠
終
ノ
埒
心
I'o
一
以
将
:
:
,
¥J
訳
心
吋
ー
幻
ト
ヽ
ー
ll
I'---ー
区
K
Q
苺
坦
や
~l-0
C. 8, 
40, 28
以
迂
＇
リ
リ
旦
眠
ペ
¥J::,
l-0晦
茶
乱
祖
緊
⇒
¥J::, 終
二
゜
>JQ>JA.l竺
＇
臣
匿
や
~l-0全
勾
'I'全゜
>J
Q
毎
坦
迂
＇
「
淀
證
」
埒
l-0
::, 竺
「
要
学
」
終
勾
Q
臣
圏
旦
巨
兵
心
如
Q
P
竺終::,
Q
全゜
r¥J'I'や
送
終
'V'¥J,
苺
坦
や
逆
芸
Q
晦
茶
庄
二
ふ
兵
¥J::,
l-0 Q
全゜
(.-.) 
Die Klagenkonsumption des romischen Rechts. SZ, 86 (1969), S. 
169-S.
 191. 
(
N
)
 
S
.
 177, A
n
m
.
 30. 
ロ
ー
ト
坦
Q
茜避苔器ぐn以
0:,~Q
]禅
低~(
i)
lギ
（や
ば
K
)
翌
坦
~-1(1
凌
Il
11愈
1
 <
 (早はば）
(M
)
 
>J Q
~
 似
旦
0
~
化
Kaser,
R
P
 1, 
S. 
417, A
n
m
.
 39, 
S. 
615, A
n
m
.
 15, 
S. 
658, A
n
m
.
 27, 
Girard/Senn, op. 
cit., 
p.
 433, n. 
1, 
Reinhard Zimmermann, T
h
e
 L
a
w
 of 
Obligations, 
R
o
m
a
n
 Foundations of the Civilian 
Tradition, 
Juta &
 Co, Ltd, 
South 
Africa 1990 and 1996, p. 
849, n. 
99, p. 
924, n. 
21
如
鈴
鹿
゜
（寸
）
怜
詣
綜
1110:¥li!l踪
Knit'
1
:
 <賦
~
~
将
吋
も
匡
．
綜
1111濠
J綴
l索
11
1回
寓
~}L-$匪
゜
(L!'))
 怜
醤
綜
111
11:¥li!l翠
1nlt'
l
i
~
 冨
益
fL-R鹿
゜
(<.0
)
 
>
JQ
~
 似
旦
0
~
~
-
Kaser/Hackl, RZ, S. 
617, A
n
m
.
 22
如
拇
臣
賽
吋
°
や
公
江
Kaser,R
P
 1, 
S. 
576, A
n
m
.
 44, S. 
592, A
n
m
.
 
13
如~\産
゜
"
T
h
e
 procedural consequence is 
spelt out b
y
 Proculus: 
"・ 
・altera actione alteram tolli 
[ait] ."" (Zimmermann, op. 
cit., 
p. 
466) 
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 ,,Die successive Veriibung verschiedener Verbrechen andert selbstverstandlich nichts an der Bestrafung eines jeden :
 qui 
h
o
m
i
nem
 subripuit, sagt Ulpian (Dig. 47, 
1, 
2, 
1) 
et 
occidit, 
quia subripuit, furti,
 quia occidit, A
quilia tenetur, 
neque altera 
h
a
r
u
m
 actionum alteram consumit."
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Tollitur adhuc obligatio litis 
contestatione, si 
m
o
d
o
 legitimo iudicio fuerit actum. 
n
a
m
 tune obli-
gatio q
u
i
d
e
m
 principalis dissoluitur, incipit a
u
t
e
m
 teneri reus litis 
contestatione. 
sed si 
condemnatus sit, 
sublata litis 
←
)
 
contestatione incipit ex causa iudicati 
teneri. 
et hoc
〈est〉
q
u
o
d
a
p
u
d
 ueteres scriptum est: 
ante litem contestatam 
dare 
debitorem 
oportere, 
post 
litem 
contestatam 
condemnari 
oportere, 
post 
condemnationem 
iudicatum 
facere 
(C'J
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oportere.
 (¥L-薬
竺
至
以
吋
!-0)
(M
)
 
や
一
ヤ
心
K
(Gaius)
茶
'
>
J
 Q
 180
旦
兵
二
戸
obligatio
茶
litis
contestatio
以
吋
0
y
淀
運
1"'!-0,
叫榊
四::,
y
 ::, 
i-0゜
ヤ
や
旦
veteres
旦
吋
0
¥--J
l]llII兵
菜
y::,
i-0'
刈
釦
全
菜
y::,
心
茶
,
J
)
 Q
揺
倒
送
臣
袈
如
送
ふ
之
や
:
:
,
i-0
〇
や
藝
終
二
全
,
A
)~
 令
ヤ
竺
把
渠
1"'!-0゜
-<迂
tollitur
obligatio litis 
contestaione
翠
如
。
さ
ふ
actio
in personam in 
ius concepta
旦
Q
冷
巨
学
や
如
,
J
)菜
旦
芸
⇒
戸
l挙
坦
終
船
窓
や
~!-0
bis d
e
 e
a
d
e
m
 re n
e
 sit 
actio
旦
迂
actio
in r
e
m
 Q
叡
唸
叫
氾
虹
叩
勾
釘
逗
終
二
忍
A
)
 ::,'因把崇や~!-0
(Levy, 1-50)゜
('SI'
)
 
リ
Q
bis de eadern re n
e
 sit actio
竺
坦
茫
Q
奴
煽
旦
専
環
如
1°',
~
"
';-;
 1ヽド
己
:
"I""ー
区
K
以
吋
心
如
Q
ゃ
~!-0゜
Solet et 
illud 
quaeri, q
u
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 referatur q
u
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d
 scriptum est:'bis de eadern re n
e
 sit 
actio': 
id 
est, 
hoc'bis'ad actorem 
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an actionem. 
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Another Question frequently raised is 
w
h
a
t
 the text of a
 la
w
 refers to. 
"There shall 
not b
e
 an action twice 
o
n
 the s
a
m
e
 matter." 
D
o
e
s
 "twice" apply to 
the prosecutor or to 
the prosecution ?
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declam. 266 arg. :
 bis d
e
 e
a
d
e
m
 re agere n
e
 liceat.
 in q
u
a
d
a
m
 civitate proditionis damnatus missus est in 
ex-
silium. 
hello 
e
a
d
e
m
 civitate 
laborante revocati 
sunt exsules. 
is 
qui 
proditionis 
damnatus fuerat fortier 
fecit.
 
,,, ,, 
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,,,,, 
petit ut iterum c
a
u
s
a
m
 s
u
a
m
 agat. 
accusator praescribit q
u
o
d
 bis d
e
 e
a
d
e
m
 re 
agere n
o
n
 
licet. 
s
e
r
m
o
 ibid. :
 postea veniemus a
d
 id 
q
u
o
q
u
e
 a
n
 utique 
ista 
praescriptio 
valere 
debeat semper, hoc est 
a
n
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etiam in 
publicis 
causis 
bis 
d
e
 e
a
d
e
m
 re 
agere n
o
n
 liceat. 
in 
q
u
o
 illud 
dicetur: 
privatis 
litibus, 
q
u
o
n
i
a
m
 et 
m
m
u
s
 m
o
m
e
n
t
i
 et 
plus 
nurneri 
habeant, 
succursum 
esse 
hac lege, 
publicas 
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act1ones 
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esse 
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u
a
m
 ut 
cadant exceptione. （
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